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salmon and the PBFs of PS Chinook critical habitat will not continue to worsen as a result of 
these projects.  In addition, stabilizing this limiting factor in the context of this consultation will 
help allow the expected benefits from other efforts such as modified harvest management, 
hatchery reform, improved fish passage at dams, and freshwater habitat restoration to have 
meaningful, positive impacts on PS Chinook salmon abundance, productivity, spatial structure, 
and diversity and their related critical habitat. Loss of Puget Sound nearshore habitat quality is 
among a subset of limiting factors for PS Chinook salmon that have yet to be addressed in a 
meaningful manner. 

Effects of the Proposed Action as Modified by the RPA on SRKW and their Critical Habitat 
 
The proposed action, as modified by the RPA, avoids jeopardy and adverse modification of 
critical habitat for SRKWs by applying a “no-net loss” approach to nearshore habitat affected by 
the projects.  This habitat is important to the production of PS Chinook salmon. As explained 
above, applying a “no-net loss” approach to nearshore habitat (as also described in section 2.1) 
will ensure that this limiting factor for the production of PS Chinook salmon will not continue to 
worsen as a result of these projects.  Stabilizing this limiting factor in the context of this 
consultation will help allow the expected benefits from other efforts such as modified harvest 
management, hatchery reform and production from conservation hatcheries, improved fish 
passage at dams, and freshwater habitat restoration to have a meaningful, positive impact on PS 
Chinook salmon abundance, productivity, spatial structure, and diversity. In turn, this addresses 
SRKW’s critical habitat requirement for prey species of sufficient quantity, quality and 
availability to support individual growth, reproduction and development, as well as overall 
population growth. The RPA avoids further reductions in prey that would otherwise be caused by 
the proposed action. 
 
2.9 Incidental Take Statement 

NMFS has developed the following Incidental Take Statement (ITS) based on the proposed 
action as modified by the RPA. Section 9 of the ESA and federal regulations pursuant to section 
4(d) of the ESA prohibit the take of endangered and threatened species, respectively, without a 
special exemption. “Take” is defined as to harass, harm, pursue, hunt, shoot, wound, kill, trap, 
capture or collect, or to attempt to engage in any such conduct. “Harm” is further defined by 
regulation to include significant habitat modification or degradation that actually kills or injures 
fish or wildlife by significantly impairing essential behavioral patterns, including breeding, 
spawning, rearing, migrating, feeding, or sheltering (50 CFR 222.102). “Incidental take” is 
defined by regulation as takings that result from, but are not the purpose of, carrying out an 
otherwise lawful activity conducted by the federal agency or applicant (50 CFR 402.02). Section 
7(b)(4) and section 7(o)(2) provide that taking that is incidental to an otherwise lawful agency 
action is not considered to be prohibited taking under the ESA if that action is performed in 
compliance with the terms and conditions of this ITS. 

2.9.1 Amount or Extent of Take Anticipated 
 
In this Opinion, including actions associated with implementation of the RPA 1.1, 1.2 and 1.5, 
NMFS determined that incidental take is reasonably certain to occur as:  
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• Harm of PS Chinook salmon (juvenile and adult), PS steelhead (juvenile and adult), 
HCSR chum salmon (juvenile and adult), PS/Georgia Basin DPSs of yelloweye rockfish 
and bocaccio (egg, larvae, juvenile, and adult) from temporary construction related 
actions26; and 

• Harm of individual PS Chinook salmon (juvenile and adult), PS steelhead (juvenile and 
adult), HCSR chum salmon (juvenile and adult), PS/Georgia Basin DPSs of yelloweye 
rockfish and bocaccio (egg, larvae, juvenile, and adult) and Southern Resident Killer 
Whales from intermittent and enduring impacts resulting from the repair or replacement 
of existing structures and the construction of new structures.  

 
For this Opinion, even using the best available science, NMFS cannot predict with meaningful 
accuracy the number of listed species that are reasonably certain to be injured or killed annually 
by exposure to these stressors. The distribution and abundance of the fish that occur within the 
action area are affected by habitat quality, competition, predation, and the interaction of 
processes that influence genetic, population, and environmental characteristics. These biotic and 
environmental processes interact in ways that may be random or directional, and may operate 
across far broader temporal and spatial scales than are affected by a proposed action. Thus, the 
distribution and abundance of fish within the action area cannot be attributed entirely to habitat 
conditions, nor can NMFS precisely predict the number of fish that are reasonably certain to be 
injured or killed if their habitat is modified or degraded by the proposed action. Additionally, 
NMFS knows of no device or practicable technique that would yield reliable counts of 
individuals that may experience these impacts. Similarly, NMFS is unable to reliably quantify 
and monitor the number of individual SRKWs that may be harmed by the incidental take 
identified here. In such circumstances, NMFS uses the causal link established between the 
activity and the likely extent of timing, duration and area of changes in habitat conditions to 
describe the extent of take as a numerical level. Many of the take surrogates identified below 
could be construed as partially coextensive with the proposed action; however, they also function 
as effective re-initiation triggers. If any of the take surrogates established here and summarized 
in Tables 27, 28, 29, and 30 are exceeded, they are considered meaningful reinitiation triggers 
because the USACE has authority to conduct compliance inspections and to take actions to 
address non-compliance, including post-construction (33 CFR 326.4), and exceeding any of the 
surrogates would suggest a greater level of effect than was considered by NMFS in its analysis.  
 
TAKE FROM CONSTRUCTION RELATED AND TEMPORARY EFFECTS  
 
Construction Timing and Duration Surrogates  
 
The timing (in-water work window) and duration (days) of in-water work is applicable to 
construction related stressors described below because the in-water work windows for specific 
geographic regions are designed avoid the expected peak presence of listed species in the action 
area. Construction outside of the in-water work window could increase the number of fish that 
would be exposed to construction related stressors, as would working for longer than planned. 
Therefore, for all stressors below that identify a timing and duration take surrogate, they will be 
                                                 

26 The temporary nature of the construction related effect on SRKW prey resources are not expected to be 
detectable at the individual SRKW level, and therefore, as described in the effects analysis, we do not anticipate 
harm to SRKW from these activities. 
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synonymous with the defined in-water work window and number of in-water workdays 
identified in Table 27. The only exception to this is the days associated with pile installation and 
removal listed in Table 28. These surrogate measures of incidental take can be reasonably and 
reliably monitored by the applicants. Due to the nature of construction in the marine 
environment, there is the potential for a project to exceed these identified time frames.  
 
We include construction-related impacts for RPA 1.1 and 1.2 where relevant and consistent with 
the estimated duration construction operations described above. Construction-related impacts 
from RPA 1.5 would have the same surrogates, however the magnitude will be the same or less 
than those specified for the proposed action in Table 27 and 28. For RPA 1.3 and 1.4, as 
discussed above, the construction impacts of the restoration actions associated with those RPAs 
will be covered by separate existing or future ESA consultations. Consistent with 50 CFR 
402.16(i)(6), we are not including any amount or extent of take associated with those actions 
since any incidental take will be addressed in the consultations associated with those 
conservation offset mechanisms (project funding or credits).    
 
Harm from Pile Driving Activities  -  Noise 
 
PS Chinook salmon (juvenile and adult), PS steelhead (juvenile and adult), HCSR chum salmon 
(juvenile and adult), PS/Georgia Basin DPSs of yelloweye rockfish and bocaccio (egg, larvae, 
juvenile, and adult)  will be exposed to construction-related noise resulting from pile installation 
and removal activities and construction vessels at the work sites. Disruption of normal feeding 
and migration, and injury and death can occur from this exposure. Additionally, implementation 
of the RPA 1.1 and 1.2 may result in additional removal of piles. The amount and extent of 
short-term take resulting from the proposed action, including actions taken to implement RPA 
1.1 and 1.2, are accounted for and exempted in this take statement as reflected below in Table 27 
and 28.  

The maximum number of individual pile strikes per day, and time of vibratory pile driving per 
day (minutes) are the best available surrogates for the extent of take from exposure to pile 
removal and installation -related noise (see below Table 28).  

The surrogates for take caused by underwater sound generated by pile driving and vessel use are 
proportional to the anticipated amount of take. These surrogates are also the most practical and 
feasible indicators to measure. In particular, the number of pile strikes with an impact hammer is 
directly correlated to the potential for harm due to hydroacoustic impacts, and thus the number of 
individuals harmed due to pile driving. Each pile strike creates underwater sound and a pressure 
wave that can kill, injure, or significantly impair behavior of listed species addressed by this 
Opinion. Numerous strikes occurring in temporal proximity also increase the likelihood of 
injury, death, or behavior modification due to cumulative exposure to underwater sound. Thus, 
the number of pile strikes is closely related to the amount of incidental take that would be caused 
by the proposed action. In some cases, persistent noise can make an affected area inhospitable 
for normal behaviors such as migrating and foraging. The duration of this disturbance is related 
to the number of animals potentially affected as well as the intensity of the disturbance. As the 
duration of noise increases, a larger number of animals migrating or traveling through the 
affected area are likely to be exposed. Likewise, the longer the noise persists, the longer the 
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affected area may remain incapable of supporting the normal behaviors of salmon, steelhead, and 
HCSR chum salmon. 

Harm from Suspended Sediments and Contaminants  
 
PS Chinook salmon (juvenile and adult), PS steelhead (juvenile and adult), HCSR chum salmon 
(juvenile and adult), PS/Georgia Basin DPSs of yelloweye rockfish and bocaccio (egg, larvae, 
juvenile, and adult), will be exposed to suspended sediments and re-suspended contaminants 
(specifically PAH’s from creosote structures) in the sediments during pile removal, removal of 
debris in the nearshore, nearshore construction activities during removal and replacement of 
shoreline armoring and dredging. Impairment of normal patterns of behavior including rearing 
and migrating, potential injury such as gill abrasion, cough, PAH bioaccumulation or other 
transitory health effects can occur from this exposure (described in Section 2.4.1). Additionally 
implementation of the RPA 1.1, 1.2, and 1.5 may result in additional removal of piles, nearshore 
debris, shoreline armoring, and SAV relocation. The amount and extent of short-term take 
resulting from the proposed action, including actions taken to implement RPA 1.1 and 1.2, are 
accounted for and exempted in this take statement as reflected in Table 27.  
 
The suspended sediments and re-suspended contaminants will occur contemporaneously—these 
action are triggered by the same stressor, will occur in the same time and place and can be 
measured and monitored in the same manner. The best available indicator for the extent of take 
from suspended sediments and contaminants are described below. 

For non-dredging activities 

The levels of suspended sediments and contaminants are expected to be proportional to the 
amount of injury that the proposed action is likely to cause through physiological stress from 
elevated suspended sediments and contaminants throughout the duration of the projects’ in-water 
activities. In estuaries, state water quality regulations (WAC173-201A-400) establish a mixing 
zone of 200 feet plus the depth of water over the discharge port(s) as measured during mean 
lower low water. As such, NMFS expects that for projects with sediment disturbing activities, 
that elevated levels of suspended sediment and re-suspended contaminants resulting from 
construction actions will reach background levels within a 200-foot buffer from the point of 
suspended sediment generation. Listed fish and their prey resources can be harmed from a wide 
range of elevated sediment levels and expect that at the point where sediment levels return to 
background levels that the harm will cease.  Thus, the maximum extent of take is defined as 
within the 200-foot buffer around the outer boundaries of each of the project footprint, where 
construction will suspend sediments and re-suspend contaminants. Elevated suspended sediment 
levels beyond 200-foot buffer would indicate exceedance of take. The 200-foot buffer extent of 
take surrogate also applies projects that implement RPA 1.1, 1.2, and 1.5.  
 
For dredging activities  
 
The levels and amounts of suspended sediments and contaminants are expected to be 
proportional to the amount of injury that the proposed action is likely to cause through 
physiological stress from elevated suspended sediments and contaminants throughout the 
duration of the projects’ in-water activities. For dredging activities that occur estuary 
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environments, Washington state water quality regulations (WAC173-201A-400) establish a 
mixing zones not to extend to a downstream direction for a distance from the discharge port(s) 
greater than three hundred feet plus the depth of water over the discharge port(s), or extend 
upstream for a distance of over one hundred feet. As such, NMFS expects that for projects with 
dredging, that elevated levels of suspended sediment and re-suspended contaminants resulting 
from dredging actions will reach background levels within a 300-foot buffer from the point of 
suspended sediment generation. Listed fish and their prey resources can be harmed from a wide 
range of elevated sediment levels and expect that at the point where sediment levels return to 
background levels that the harm will cease.  Thus, the maximum extent of take for dredging 
activities is defined as within the 300-foot buffer around the outer boundaries of each of the 
project footprint, where construction will suspend sediments and re-suspend contaminants. 
Elevated suspended sediment levels beyond 300-foot buffer would indicate exceedance of take.  
 
The surrogate measures of incidental take identified in this section can be reasonably and reliably 
measured and monitored by applicants. 

Harm from Entrainment from dredging operations (only applies to NWS-2018-963 and NWS-
2019-478) 

We expect PS Chinook salmon (juvenile), PS steelhead (juvenile), HCSR chum salmon 
(juvenile), and PS/Georgia Basin DPSs of yelloweye rockfish and bocaccio (egg, larvae, 
juvenile, and adult) to be captured by entrainment during the proposed dredging operations (clam 
shell or suction). Most listed species that are entrained will be injured or killed.  
 
The exact number of listed species that would be entrained cannot be determined due to 
extensive variables. The best available indicator of take the amount of dredge material (cubic 
yards). The amount of dredge material is appropriate for this proposed action because it is 
directly related to the quantitative magnitude of take caused by entrainment during dredging. The 
applicant can measure and monitor the volume of material dredged. The amount and extent of 
take resulting from dredging associated with this proposed action is accounted for and exempted 
in this take statement as reflected in Table 27.  Due to the nature of dredging in the marine 
environment, there is the potential for a project to exceed these identified indicators. 
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Table 27. Amount of take expressed by take surrogates:  construction timing (fish window) 
and duration (in-water work days, area of suspended sediments from project site, 
re-suspended contaminants in tons of creosote removed and entrainment that 
would occur during dredging actions. Where appropriate, RPA 1.1 and 1.2 actions 
that result in take are explicitly delineated from take resulting from the Proposed 
Action (PA).  

 

Timing and Duration for all 
surrogates 

Suspended  Sediments and Contaminants  Entrainment 
From 
Dredging 

NWS#  Work 
Window 

# of 
Work 
Windows 

Days 
(PA/RPA) 

Non-Dredge PAH  Dredge Cubic Yards 

Square Foot 
(PA/RPA) 

Minimum 
Ton 
Removal 

Square 
Foot  

NWS-2017-
796 

July 16 - 
February 15 

5 86/20 200/200 148 NA NA 

NWS-2017-
587 

July 16 - 
February 15 

1 30/20 200/200 NA NA NA 

NWS-2018-
963 

July 16 - 
February 15 

1 30/NA NA 11 300 713 

NWS-2018-
229 

July 16 - 
February 15 

1 30/NA 200/NA 1 NA NA 

NWS-2018-
465 

July 16 - 
February 15 

1 14/10 200/200 NA NA NA 

NWS-2018-
53 

July 16 - 
February 15 

1 30/20 NA/200 NA NA NA 

NWS-2018-
636 

July 16 - 
February 15 

1 30/10 200/200 15 NA NA 

NWS-2017-
955 

July 16 - 
February 15 

1 14/10 200/200 1 NA NA 
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Timing and Duration for all 
surrogates 

Suspended  Sediments and Contaminants  Entrainment 
From 
Dredging 

NWS#  Work 
Window 

# of 
Work 
Windows 

Days 
(PA/RPA) 

Non-Dredge PAH  Dredge Cubic Yards 

Square Foot 
(PA/RPA) 

Minimum 
Ton 
Removal 

Square 
Foot  

NWS-2018-
760 

July 16 - 
February 15 

1 3/10 200/200 1 NA NA 

NWS-2017-
840 

July 16 - 
February 15 

1 30/10 200/200 NA NA NA 

NWS-2018-
981 

July 16 - 
February 15 

1 30/10 200/200 22 NA NA 

NWS-2018-
1143 

July 16 - 
February 15 

1 14/10 200/200 NA NA NA 

NWS-2018-
570 

July 2 – 
March 2 

1 30/20 200/200 179 NA NA 

NSW-2018-
1165 

July 16 - 
February 15 

1 30/NA 200/NA 10 NA NA 

NWS-2017-
573 

July 16 - 
October 14 

1 30/30 200/200 NA NA NA 

NWS-2018-
382 

July 16 - 
January 15 

1 30/10 200/200 18 NA NA 

NWS-2019-
207 

July 16 - 
February 15 

1 1/10 NA/200 20 NA NA 

NWS-2019-
552 

August 1- 
January 31 

1 15/20 200/200 NA NA NA 
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Timing and Duration for all 
surrogates 

Suspended  Sediments and Contaminants  Entrainment 
From 
Dredging 

NWS#  Work 
Window 

# of 
Work 
Windows 

Days 
(PA/RPA) 

Non-Dredge PAH  Dredge Cubic Yards 

Square Foot 
(PA/RPA) 

Minimum 
Ton 
Removal 

Square 
Foot  

NWS-2019-
676 

July 16 - 
February 15 

1 7/NA 200/NA 1 NA NA 

NWS-2019-
526 

July 16 - 
February 15 

1 30/NA 200/NA 22 NA NA 

NWS-2018-
750 

July 16 - 
February 15 

4 60/10 200/200 120 NA NA 

NWS-2018-
39 

July 16 - 
February 15 

1 2/10 NA/200 NA NA NA 

NWS-2019-
491 

July 16 - 
February 15 

1 8/20 200/200 NA NA NA 

NWS-2019-
664 

July 16 - 
February 15 

1 30/30 NA/200 NA NA NA 

NWS-2019-
336 

July 16 - 
February 15 

10 31/30 200/200 196 NA NA 

NWS-2018-
525 

July 16 - 
February 15 

1 30/20 200/200 13 NA NA 

NWS-2018-
492 

July 16 - 
February 15 

3 60/30 200/200 198 NA NA 

NWS-2019-
478 

July 16 - 
February 15 

1 20/10 NA NA 300 7,500 
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Timing and Duration for all 
surrogates 

Suspended  Sediments and Contaminants  Entrainment 
From 
Dredging 

NWS#  Work 
Window 

# of 
Work 
Windows 

Days 
(PA/RPA) 

Non-Dredge PAH  Dredge Cubic Yards 

Square Foot 
(PA/RPA) 

Minimum 
Ton 
Removal 

Square 
Foot  

NWS-2019-
956 

July 16 - 
February 15 

1 30/20 200/200 15 NA NA 

NWS-2019-
0883 

July 16 - 
February 15 

1 30/NA 200/NA 11 NA NA 

NWS-2019-
728 

August 1 - 
February 15 

1 2/NA 200/NA NA NA NA 

NWS-2019-
690 

July 16 - 
January 15 

1 30/10 200/200 4 NA NA 

NWS-2019-
0703   

September 
1- February 
15 

5 119/NA 200/200 2,232 NA NA 

NWS-2020-
0204 

July 16 - 
February 15 

2 100/30 200/200 NA NA NA 

NWS-2017-
550 

July 16 - 
October 14 

10 90/NA 200/NA 272 NA NA 

NWS-2019-
101 

August 1- 
January 31 

5 30/NA 200/NA 167 NA NA 

NWS-2019-
832 

July 16 - 
February 15 

1 30/NA 200/NA 12 NA NA 
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Timing and Duration for all 
surrogates 

Suspended  Sediments and Contaminants  Entrainment 
From 
Dredging 

NWS#  Work 
Window 

# of 
Work 
Windows 

Days 
(PA/RPA) 

Non-Dredge PAH  Dredge Cubic Yards 

Square Foot 
(PA/RPA) 

Minimum 
Ton 
Removal 

Square 
Foot  

NWS-2017-
427 

July 16 - 
October 14 

1 5/10 NA NA NA NA 

NWS-2019-
983 

July 16 - 
February 15 

1 30/NA 200/NA 5 NA NA 
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Table 28. Amount of take expressed by take surrogate, by projects resulting from 
Temporary and Construction Effects for elevated construction noise associated 
with pile installation and removal.  

NWS# 

# of days of 
pile 

removal/install 
work 

# of work 
windows  

Max Impact 
Strikes/Day 

Max Minutes 
Vibratory Hammer 

work/Day  

NWS-2017-796 86 5 3,000 0 
NWS-2018-963 2 1 0 280 
NWS-2018-636 7 1 0 140 
NWS-2018-760 2 1 0 80 
NSW-2018-981 4 1 4,000 160 
NWS-2018-570 8 1 0 160 
NWS-2017-573 14 1 400 160 
NWS-2019-552 6 1 0 100 
NWS-2019-526 2 1 0 160 
NWS-2018-750 60 4 0 160 
NWS-2019-336 31 10 0 160 
NWS-2018-525 2 1 0 160 
NWS-2018-492 60 3 22,500 100 

NWS-2019-
0883 25 1 100 40 

NWS-2019-
0703   119 5 10,800 405 

NWS-2017-550 90 10 245 140 
NWS-2019-101 20 5 4,000 80 
NWS-2019-832 7 1 0 160 
NWS-2017-427 1 1 NA NA 

 
 
TAKE FROM INTERMITTENT AND ENDURING EFFECTS   
 
Harm due to habitat-related effects 
 
PS Chinook salmon (juvenile and adult), PS steelhead (juvenile and adult), HCSR chum salmon 
(juvenile and adult), PS/Georgia Basin DPSs of yelloweye rockfish and bocaccio (egg, larvae, 
juvenile, and adult) and SRKW will be exposed to reduction in the quantity and quality of 
nearshore habitat resulting from the replacement or repair (rebuilding) of existing structures and 
the placement of new structures. For SRKWs, the impact of the habitat-related effects is 
primarily on the reduction in prey. This impact is caused by the loss of nearshore habitat quality 
that results in a reduction in the abundance of PS Chinook salmon.  Specifically addressed here 
are the reduction in habitat quality and quantity—including prey resources for PS Chinook and 
SRKW—that will result from in- and over-water structures and vessels using these structures, 
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and shoreline stabilization and bank armoring. The take associated with these impacts are 
summarized below in Table 29. 
 
For In-Water and Over-Water Structures, Including Mooring Buoys 
The physical size (sq feet) of an in- or over-water structure is the best available surrogates for the 
extent of take from exposure to the structure itself and also the accompanying vessel noise 
accommodated by the structure. This is because the likelihood of avoidance and the distance 
required to swim around the structure would both increase as the size of a structures and the 
intensity of its shadow increase, which would increase the number of juveniles that enter deeper 
water where forage efficiency would be reduced and vulnerability to predators would be 
increased. The amount of overwater structure directly determines the amount of shaded area, 
migration obstruction, reduced benthic productivity and submerged aquatic vegetation (SAV) 
distrusting and limiting feeding opportunities available at the project sites (effects further 
described in Section 2.4.3). The extent of these impacts would increase and decrease depending 
directly on structure size. 
 
Also, as the size of a structure increases, the number of individual boats that could moor there 
increases; mooring buoys only allow for one boat to moor at a time and structure and slip sizes 
within marina would dictate the number of  individual boats that could use these facilities. As the 
number of mooring buoys increase the number of boats using it will be expected to increase. As 
size and slip number increase the number of boats using a marina would also increase. As the 
number of boats increase, boating activity would likely increase, and the potential for ESA-listed 
species to be exposed to the related noise effects (as described in Section 2.3, 2.4.1 and 2.4.2) 
also increases. 

For Shoreline Armoring and Bulkheads 
The physical extent (length and width) of shoreline armoring and bulkheads, and placement on 
the shore below the high tide line (HTL) and highest astronomical tide (HAT) is the best 
available indicator for the extent of take from decreased habitat function caused by shoreline 
armoring and bulkhead structures (including stairs). Shoreline armoring restricts natural beach 
forming processes (natural erosive processes) by disrupting the supply and replenishment of 
sediments sources are the base of forage fish spawning habitat (effects described in Section 
2.4.3). As forage fish reproduction is restricted or reduced, so is the availability of food for listed 
fish (salmon and bocaccio), limiting and reducing the numbers of listed fish that the action area 
can support. In turn, this limits the number of juveniles PS Chinook that will survive and return 
to the Puget Sound as adults that supply prey for SRKW. The loss of natural sediment deposition 
along the shoreline north and south of a structure that supports forage fish and other intertidal 
and nearshore habitat function are directly proportional to the physical area, length and width of 
shoreline armoring and bulkheads, and placement on the shore below the HTL and HAT. As the 
length and width of a bulkhead increases so does impacts to sediment inputs. Structures that are 
placed below the HTL and HAT directly eliminate forage fish habitat and feeding habitat for 
listed species. The further a structure is placed below HTL and HAT, the greater the loss of this 
habitat and thus impacts. Further, due to the variability of the marine environment and nature of 
project implementation, the potential exists for a project to exceed the structure’s identified 
physical extent. 
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The surrogate measures of incidental take identified in this section can be reasonably and reliably 
measured and monitored and all serve as meaningful reinitiation triggers.  

Table 29. Amount of take expressed by take surrogate, by projects resulting from 
Intermittent and Enduring Effects 

  

 In-water 
and 

Over-
water 

Structure  

Bulkhead and Shoreline Armoring 

USACE Project #   Square 
Footage    

Length (lf) 
Average Elevation of 
Substrate at Toe of 

Armoring 

NWS-2017-796 49,800 NA NA 

NWS-2017-587 NA 110 MHHW 

NWS-2018-963 1,173 NA NA 

NWS-2018-229 NA 33 10 ft MLLW 

NWS-2018-465 NA 75 2 ft below MHHW 

NWS-2018-53 NA 26/124 5 ft below MHHW 

NWS-2018-636 2,514 NA NA 

NWS-2017-955 NA 140 1.5 ft below MHHW 

NWS-2018-760 1,460 NA NA 

NWS-2017-840 NA 136 1 ft below MHHW 

NWS-2018-981 2,722 NA NA 

NWS-2018-1143 NA 60 1 ft below MHHW 

NWS-2018-570 5,469 386 2 ft below MHHW 

NSW-2018-1165 690 NA NA 

NWS-2017-573 8,138 NA NA 

NWS-2018-382 NA 125  MHHW 

NWS-2019-207 4,168 NA NA 

NWS-2019-552 NA 307 2 feet below MHHW 

NWS-2019-676 64 NA NA 

NWS-2019-526 3,615 NA NA 

NWS-2018-750 31,744 NA NA 

NWS-2018-39 NA NA NA 

NWS-2019-491 2,292 NA NA 

NWS-2019-664 NA 360  MHHW 

NWS-2019-336 240 NA NA 

NWS-2018-525 12,778 NA NA 

NWS-2018-492 NA 834 12 feet below MHHW 

NWS-2019-478 NA NA NA 

NWS-2019-956 NA 117/13  MHHW 

NWS-2019-0883 1,000 NA NA 
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 In-water 
and 

Over-
water 

Structure  

Bulkhead and Shoreline Armoring 

USACE Project #   Square 
Footage    

Length (lf) 
Average Elevation of 
Substrate at Toe of 

Armoring 

NWS-2019-728 NA 4  MHHW 

NWS-2019-690 220 35 1 ft below MHHW 

NWS-2019-0703   74,636 NA NA 

NWS-2020-0204 4,124 330 3 ft below MHHW 

NWS-2017-550 1,883 NA NA 

NWS-2019-101 1,139 NA NA 

NWS-2019-832 948 NA NA 

NWS-2017-427 7 NA NA 

NWS-2019-983 704 NA NA 
 
 
Harm from Stormwater Runoff  
PS Chinook salmon (juvenile and adult), PS steelhead (juvenile and adult), HCSR chum salmon 
(juvenile and adult), PS/Georgia Basin DPSs of yelloweye rockfish and bocaccio (egg, larvae, 
juvenile, and adult) will be exposed to intermittent stormwater runoff associated with 2 projects. 
The take associated with these impacts are summarized below in Table 30. 
 
For this consultation, the best available indicator for the extent of take expected due to storm 
water runoff is the physical extent (sq. ft.) of pollution generating impervious surface (PGIS) 
associated with the permitted structure (i.e., access roads and parking lots). Stormwater from 
PGIS will result in delivering a wide variety of pollutants to aquatic ecosystems, such as 
nutrients, metals, petroleum-related compounds, and sediment washed off the impervious 
surfaces. Stormwater inputs will result in short-term reduction of water quality and an increase in 
water quantity due to concentrated flows derived from impervious surfaces, which are 
reasonably certain to cause injury to fish depending on the level of exposure. Stormwater 
contaminants cause a variety of lethal and sublethal effects on fish, including disrupted behavior, 
reduced olfactory function, immune suppression, reduced growth, disrupted smoltification, 
hormone disruption, disrupted reproduction, cellular damage, and physical and developmental 
abnormalities (Fresh et al. 2005; Hecht et al. 2007; Lower Columbia River Estuary Partnership 
2007). The amount of stormwater resulting from the project and pollutants in the stormwater are 
directly proportional to the amount of PGIS. As PGIS increases so would the amount of 
pollutants being discharged.  
 
The surrogate measure of incidental take identified in this section can be reasonably and reliably 
measured and monitored and serves as meaningful reinitiation trigger. 
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Table 30.  Pollutions Generating Surface from projects involving stormwater 
 

 
Stormwater 

Runoff 

NWS# 
Pollutions 
Generating 

Surface (sq ft) 
NWS-2018-492                 73,000  
NWS-2019-983                   8,269  

 
 
2.9.2 Effect of the Take 

In the Opinion, NMFS determined that the amount or extent of anticipated take, coupled with 
other effects of the proposed action as modified by the RPA, is not likely to result in jeopardy to 
the species or destruction or adverse modification of critical habitat. 

2.9.3 Reasonable and Prudent Measures 

The “reasonable and prudent measures” (RPMs) described below are non-discretionary measures 
that are necessary or appropriate to minimize the impact of the amount or extent of incidental 
take (50 CFR 402.02). 

1. The USACE shall minimize incidental take of listed species from construction related 
noise resulting from exposure to pile driving activities. 
 

2. The USACE shall minimize incidental take of listed species resulting from dredging 
operations. 
 

3. The USACE shall minimize incidental take of listed species resulting from suspended 
sediment and re-suspended contaminants during construction. 
 

4. The applicant shall minimize incidental take of listed species resulting from stormwater. 
 

5. The USACE and applicants shall implement monitoring and reporting programs to 
confirm that the RPA and RPM’s are implemented as required and take exemption for the 
proposed action is not exceeded, and that the terms and conditions are effective in 
minimizing incidental take. 

2.9.4 Terms and Conditions 

The terms and conditions described below are non-discretionary, and the USACE or any 
applicant must comply with them in order to implement the RPMs (50 CFR 402.14). The 
USACE or any applicant has a continuing duty to monitor the impacts of incidental take and 
must report the progress of the action and its impact on the species as specified in these Terms 
and Conditions (50 CFR 402.14). If the entity to whom a term and condition is directed does not 
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comply with the following terms and conditions, protective coverage for the proposed action 
likely would lapse.  

1. The following terms and conditions implement RPM 1 (pile driving activities). To minimize 
incidental take from pile installation and removal for the relevant projects, the USACE shall 
require the applicant to: 
a. Adhere to the applicable in-water work window (as specified in Table 27) 
b. Utilize vibratory pile driving whenever sediment conditions allow. 
c. Utilize sound attenuation measure(s) (double walled piles, wooden block, bubble curtain, 

etc.) for all steel impact pile driving. 
 
2. The following terms and conditions implement RPM 2 (dredging). To minimize incidental 

take from dredging operation, the USACE shall require the applicant to: 
a. Adhere to the applicable in-water work window (as specified in Table 27) 
b. Comply with Washington State water quality standards by conducting water quality 

monitoring during dredging activities. At point of compliance (per state permit), turbidity 
levels shall not exceed 5 nephelometric turbidity units (NTUs) more than background 
turbidity when the background turbidity is 50 NTUs or less, or there shall not be more 
than a 10 percent increase in turbidity when the background turbidity is more than 50 
NTUs. 

c. Dredge in a manner that minimizes spillage of excess sediments from the bucket and 
minimizes the potential entrainment of fish. This includes, but is not limited to: 
i. Using effective materials such as hay bales or filter fabric on the barge to avoid 

contaminated sediment and water from being deposited back into the water. 
ii. Avoiding the practice of washing contaminated material off the barge and back into 

the water. This can be accomplished by the use of hay bale and/or filter fabric. 
iii. Using filter fabric or some other device (hay bales, eco-blocks, etc.) to minimize 

spillage of material into the water during the unloading of the barge to the upland 
facility. 

d. Ensure dredging contractor utilizes the most current, accurate Global Positioning System 
(GPS) dredge positioning to control the horizontal and vertical extent of the dredge. A 
horizontal and vertical control plan will be prepared, submitted to the contractor, and 
adhered to by the dredge contractor to ensure dredging does not occur outside the limits 
of the dredge prism. 

e. Ensure that an emergency cleanup plan is in place in the event the barge, truck, or railcar 
has an incident where contaminated material is spilled. This plan will be on-board the 
vehicle at all times. 

 
3. The following terms and conditions implement RPM 3 (suspended sediment): 

a. Adhere to the applicable in-water work window (as specified in Table 27) 
b. To minimize incidental take from suspending sediment and re-suspended contaminants 

during structure removal and construction, the USACE shall require the applicant to: 
i. Implement the best management practices and conservation measures to ensure 

compliance with Washington State water quality standards by conducting water 
quality monitoring during structure removal and construction activities. At point of 
compliance (per state permit), turbidity levels shall not exceed 5 nephelometric 
turbidity units (NTUs) more than background turbidity when the background turbidity 
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is 50 NTUs or less, or there shall not be more than a 10 percent increase in turbidity 
when the background turbidity is more than 50 NTUs 

ii. Removed creosote structures should be disposed at approved facilities. 
(https://ecology.wa.gov/Regulations-Permits/Guidance-technical-
assistance/Dangerous-waste-guidance/Dispose-recycle-or-treat/Hiring-a-contractor) 

 
4. The following terms and condition implement RPM 4 (stormwater discharge).  

a. To minimized incidental take from discharge of stormwater the applicant shall:  
i. Provide treatment for stormwater from pollution generating surfaces (e.g., parking 

lots, roads, support vehicle traffic, landscape areas subject to chemical maintenance) 
that will ensure that discharge meets Washington state water quality standards for 
pollution generating surfaces. 

ii. Within 60 days of a project being completed, the applicant shall prepare and send to 
NMFS a project completion report that contains the following: 
(1) Stormwater treatment plan  
(2) Final square feet of actual replaced, repaired, or new impervious surface  

 
5. The following terms and conditions implement RPM 5 (Monitoring and Reporting). The 

USACE shall require the applicant to: 
a. Before work begins, all contractors working on site must receive a complete list of the 

USACE permit special conditions, this biological Opinion’s RPA and the ITS, including 
the RPMs and terms and conditions intended to minimize the amount and extent of take 
resulting from in-water work. 

b. On the start date of the construction, the applicant (or designated agent) shall notify 
NMFS that construction has commenced:  This notification should be sent to 
projectreports.wcr@noaa.gov and include: 
i. Email subject line: “NOTIFICATION OF START DATE WCRO-2020-01361” 
ii. Date project construction began 
iii. USACE NWS project number 

c. RPA implementation: 
i. For applicants using RPA 1.1 to meet all or part of their RPA requirements, 

applicants shall, within three years from the project’s construction start date do the 
following: 
(1) Provide verification that on-site habitat improvement projects were implemented 

as proposed. At a minimum this verification should include: 
(2) A description of the final design, and  
(3) Before and after photographs. 
(4) Upload project details that describe completed habitat improvements into the 

Puget Sound Info database found here: https://www.pugetsoundinfo.wa.gov/ 
ii. For applicants using RPA 1.2 to meet all or part of their RPA requirements, 

applicants shall, within three years from the project’s construction start date do the 
following: 
(1) Provide verification that off-site habitat improvement projects were implemented 

as proposed. At a minimum this verification should include: 
(a) A description of the final design, and  
(b) Before and after photographs. 

https://ecology.wa.gov/Regulations-Permits/Guidance-technical-assistance/Dangerous-waste-guidance/Dispose-recycle-or-treat/Hiring-a-contractor
https://ecology.wa.gov/Regulations-Permits/Guidance-technical-assistance/Dangerous-waste-guidance/Dispose-recycle-or-treat/Hiring-a-contractor
mailto:projectreports.wcr@noaa.gov
https://www.pugetsoundinfo.wa.gov/
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(c) Upload project details that describe completed habitat improvements into the 
Puget Sound Info database found here: https://www.pugetsoundinfo.wa.gov/ 

iii. For applicants using RPA 1.3 to meet all or part of their RPA requirements, 
applicants shall, within one year from the date of the USACE permit issuance, 
provide proof of the proposed partnership and verification of the final sales agreement 
purchasing credits. 

iv. For applicants using RPA 1.4 to meet all or part of their RPA requirements, 
applicants shall, within one year from the date of the USACE permit issuance date, 
provide verification of the final sales agreement purchasing credits 

v. For applicants using RPA 1.5 to meet all or part of their RPA requirements, 
applicants shall implement any project modifications concurrent with the 
specifications of USACE permit. 

vi. For projects subject to this RPA, within 30 days of the Corp issuing the final permit, 
the USACE shall provide NMFS notice and a final copy of the USACE permit.  

d. Within 60 days of a project being completed, the USACE shall require the applicant to 
prepare and send to NMFS a project completion report that contains the following: 
i. Project identification; 
ii. Project name; 
iii. Project location by 5th field U.S. Geological Survey (USGS) HUC and by latitude 

and longitude as determined from the appropriate 7- minute USGS quadrangle map; 
iv. USACE contact person(s); 
v. Timing and Duration of Project Work: 

(1) Starting and ending dates for work completed; 
(2) Number of days of in-water work for proposed action and when RPA 1.1 and 1.2 

apply 
vi. Evidence of Construction-Related Noise 

(1) For Piles Installed, the final report must identify: 
(a) Number days that pile installation activities occurred 
(b) Number of Pile(s) 
(c) Pile type(s) 
(d) Pile size(s) 
(e) Method(s) used for installation 
(f) Daily records of impact hammer strikes 
(g) Daily record of time that vibratory hammer was used 

(2) For Piles Removed—for both the proposed action and when RPA 1.1 and 1.2 
apply, the final report must identify: 
(a) Number days that pile removal activities occurred 
(b) Number of Pile(s) 
(c) Pile type(s) 
(d) Pile size(s) 
(e) Method(s) used for removal  
(f) Daily record of time that vibratory hammer was used 

(3) Suspended Sediment and Contaminant Monitoring 
(a) Report of BMPs used 

https://www.pugetsoundinfo.wa.gov/
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(b) Monitoring data collected, or use of BMPs that  demonstrate that 200f buffer 
(for non-dredging actions) and 300 ft (for dredging) buffers were not 
exceeded 

(c) For projects with creosote removal – copy of disposal receipt verifying tons of 
creosote disposed. 

(4) For Dredging Projects: 
(a) Final amount of cubic yards dredged 

(5) For In-water and Overwater Structures: 
(a) Final square feet (replaced/repaired/new) 

(6) For Shoreline Armoring/Bank Stabilization: 
(a) Final length in lf (replaced/repaired/new) 
(b) Final width in sq ft (replaced/repaired/new) 
(c) Placement of structure on the shoreline relative to HTL and HAT 

(7) Photo documentation. 
(a) Photos of habitat conditions at the project site before, during and after project 

completion 
(b) Include general views and close-ups showing details of the project and project 

site, including pre- and post-construction. 
(c) Label each photo with date, time, project name, photographer’s name, and the 

subject and project number. 
(8) A description of how the USACE successfully met the terms and conditions 

contained in this Opinion  
 
Submit Reports. All reports shall contain the WCRO Tracking number and be sent by electronic 
copy to NOAA’s reporting system email address at: projectreports.wcr@noaa.gov.  
 
 
2.10 Conservation Recommendations 
 
Section 7(a)(1) of the ESA directs federal agencies to use their authorities to further the purposes 
of the ESA by carrying out conservation programs for the benefit of the threatened and 
endangered species. Specifically, conservation recommendations are suggestions regarding 
discretionary measures to minimize or avoid adverse effects of a proposed action on listed 
species or critical habitat or regarding the development of information (50 CFR 402.02). 

NMFS recommends that the USACE, per requirements in Section 7(a)(1) and (2), develop a 
program and complete a programmatic consultation with NMFS that will ensure nearshore 
projects contain adequate conservation offsets to avoid future jeopardy and adverse modification 
determinations.  

2.11 “Not Likely to Adversely Affect” Determinations 
 
2.11.1 Green Sturgeon and their Designated Critical Habitat 
 
Critical habitat was designated for the southern DPS of green sturgeon in 2009 (74 FR 52299; 
October 9, 2009) In the designation documents, Puget Sound is identified as an occupied area 
possessing PBFs for this DPS of green sturgeon, however Puget Sound is excluded from the 
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designation for economic reasons. Observations of green sturgeon in Puget Sound are much less 
common compared to the other estuaries in Washington. Although two confirmed Southern DPS 
fish were detected there in 2006, the extent to which Southern DPS green sturgeon use Puget 
Sound remains uncertain. Puget Sound has a long history of commercial and recreational fishing 
and fishery-independent monitoring of other species that use habitats similar to those of green 
sturgeon, but very few green sturgeon have been observed there. In addition, Puget Sound does 
not appear to be part of the coastal migratory corridor that Southern DPS fish use to reach 
overwintering grounds north of Vancouver Island thus corroborating the assertion that Southern 
DPS do not use Puget Sound extensively. Because critical habitat is not designated in the action 
area, effects of the 39 projects on critical habitat is discountable. 
 
As for any potential effect on the species, even if green sturgeon are present in the action area of 
Puget Sound, they rely on deep bottom areas for feeding and rearing, indicating that the effects 
of the 39 actions will be attenuated to the degree that exposure to effects will be at low enough 
levels that response will be insignificant. It is very unlikely that green sturgeon will occur in the 
action area or be exposed to stressors from the proposed action. Therefore, we conclude that the 
effects to the southern DPS green sturgeon are likely to be fully discountable, but if any exposure 
to project effects did occur, response would be insignificant. 
 
2.12 Reinitiation of Consultation 
 
This concludes formal consultation for the USACE’ proposal to authorize 39 in-water, 
overwater, or nearshore activities in Puget Sound. 

If any of the applicants fail to implement the portion of the RPA applicable to their individual 
project, that project will not be covered by the take exemption described in the Incidental Take 
Statement (ITS) for this Opinion, and could become subject to the “take” prohibitions under 
Section 9 of the ESA. This circumstance would not automatically trigger re-initiation 
requirements. 

As 50 CFR 402.16 states, re-initiation of consultation is required and shall be requested by the 
federal agency or by the Service where discretionary federal agency involvement or control over 
the action has been retained or is authorized by law and if: (1) The amount or extent of incidental 
taking specified in the ITS is exceeded, (2) new information reveals effects of the agency action 
that may affect listed species or critical habitat in a manner or to an extent not considered in this 
Opinion, (3) the identified action is subsequently modified in a manner that causes an effect to 
the listed species or critical habitat that was not considered in the biological  Opinion, or (4) a 
new species is listed or critical habitat designated that may be affected by the action. 
 
This consultation represents a combined review of 39 individual requests for consultation on 
proposed projects that may affect listed species and critical habitat in Puget Sound. If any of the 
re-initiation triggers identified above are reached, and the USACE retains discretionary 
involvement or control over the action, the USACE can request re-initiation on a project-by-
project basis. In such a case, NMFS does not expect that reinitiation on a single project would 
trigger a need to reinitiate consultation on all of the projects addressed by this Opinion. Other 
projects may still meet the no net loss requirements of the RPA and be consistent with the 
analysis in this Opinion even if a single project does not. 
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Any request for re-initiation of consultation should be made to the NMFS Regional Office, 
Oregon Washington Coastal Offices, 7600 Sand Point Way NE, Seattle, WA 98115.  
 
 
3. MAGNUSON-STEVENS FISHERY CONSERVATION AND MANAGEMENT ACT 

ESSENTIAL FISH HABITAT CONSULTATION 
 
Section 305(b) of the MSA directs federal agencies to consult with NMFS on all actions or 
proposed actions that may adversely affect EFH. The MSA (section 3) defines EFH as “those 
waters and substrate necessary to fish for spawning, breeding, feeding, or growth to maturity.” 
Adverse effect means any impact that reduces quality or quantity of EFH, and may include direct 
or indirect physical, chemical, or biological alteration of the waters or substrate and loss of (or 
injury to) benthic organisms, prey species and their habitat, and other ecosystem components, if 
such modifications reduce the quality or quantity of EFH. Adverse effects on EFH may result from 
actions occurring within EFH or outside of it and may include site-specific or EFH-wide impacts, 
including individual, cumulative, or synergistic consequences of actions (50 CFR 600.810). 
Section 305(b) also requires NMFS to recommend measures that can be taken by the action agency 
to conserve EFH. 
 
This analysis is based, in part, on the EFH assessment provided by the USACE and descriptions 
of EFH for Pacific coast groundfish (PFMC 2005), coastal pelagic species (PFMC 1998), Pacific 
coast salmon (PFMC 2014) contained in the fishery management plans developed by the Pacific 
Fishery Management Council and approved by the Secretary of Commerce. 
 
3.1 Essential Fish Habitat Affected by the Project 
 
The entire action area fully overlaps with identified EFH for Pacific Coast salmon, Pacific Coast 
groundfish, and coastal pelagic species. Designated EFH for groundfish and coastal pelagic species 
encompasses all waters along the coasts of Washington, Oregon, and California that are seaward 
from the mean high water line, including the upriver extent of saltwater intrusion in river mouths 
to the boundary of the U. S. economic zone, approximately 230 miles (370.4 km) offshore (PFMC 
1998a,b). Designated EFH for salmonid species within marine water extends from the nearshore 
and tidal submerged environments within state territorial waters out to the full extent of the 
exclusive economic zone offshore of Washington, Oregon, and California, north of Point 
Conception to the Canadian border (PFMC 1999). Groundfish, coastal pelagic, and salmonid fish 
species that could have designated EFH in the action area are listed in Table 31. 
 
Additionally, Puget Sound is a Habitat Area of Particular Concern (HAPC), based on importance 
of the ecological function provided by the habitat. The environmental effects of the proposed 
project may adversely affect EFH for Pacific coast groundfish, coastal pelagic species, and Pacific 
coast salmon in the HAPC for these species.  
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Table 31. EFH species potentially in the action area 
 

 
 
 
3.2 Adverse Effects on Essential Fish Habitat 
 
The effects of the proposed project on ESA-listed species are described in section 2.4., above. The 
same mechanisms of effect are likely to affect all Pacific coast groundfish, coastal pelagic species, 
and Pacific coast salmon to varying degrees. These adverse effects include: 
 

1. Water quality – both temporary (during construction) and permanent (during project 
operations). Examples include sound, turbidity, enduring PAHs, dissolved oxygen, and 
pollutants.  

Common Name  Scientific Name Common Name  Scientific Name
arrowtooth flounder  Atheresthes stomias  rosy rockfish  Sebastes rosaceus
big skate  Raja binoculata  rougheye rockfish  Sebastes aleutianus
black rockfish  Sebastes melanops  sablefish  Anoplopoma fimbria
bocaccio  Sebastes paucispinis  sand sole  Psettichthys melanostictus
brown rockfish  Sebastes auriculatus  sharpchin rockfish  Sebastes zacentrus
butter sole  Isopsetta isolepis English sole  Parophrys vetulus
cabezon  Scorpaenichthys marmoratus flathead sole  Hippoglossoides elassodon
California skate  Raja inornata greenstriped rockfish  Sebastes elongatus
canary rockfish  Sebastes pinniger hake  Merluccius productus
China rockfish  Sebastes nebulosus kelp greenling  Hexagrammos decagrammus
copper rockfish  Sebastes caurinus lingcod  Ophiodon elongatus
curlfin sole  Pleuronichthys decurrens longnose skate  Raja rhina
darkblotch rockfish  Sebastes crameri Pacific cod  Gadus macrocephalus
Dover sole  Microstomus pacificus Pacific ocean perch  Sebastes alutus
 Pacific sanddab  Ctlharichthys sordidus  shortspine thornyhea Sebastolobus alascanus
 petrale sole  E opsetta jordani  spiny dogfish  Squalus acanthias
 quillback rockfish  Sebastes maliger  splitnose rockfish  Sebastes diploproa
 ratfish  Hydrolagus colliei  starry flounder  Platichthys stellatus
 redbanded rockfish  Sebastes babcocki  stripetail rockfish  Sebastes saxicola
 redstripe rockfish  Sebastes proriger  tiger rockfish  Sebastes nigrocinctus
 rex sole  Glyptocephalus zachirus  vermilion rockfish  Sebastes miniatus
 rock sole  Lepidopsetta bilineata  yelloweye rockfish  Sebastes ruberrimus
rosethorn rockfish  Sebastes helvomaculatus  yellowtail rockfish  Sebastes llavidus

Common Name
market squid
northern anchovy
jack mackerel
Pacific mackerel
Pacific sardine

Common Name
 Chinook salmon
 coho salmon
 pink salmon

Groundfish

Coastal Pelagic

 Salmonid Species
 Scientific Name
 Oncorhynchus tshawytscha
 Oncorhynchus kisutch
 Oncorhynchus gorbuscha

 Scientific Name
 Latigo opalescens
 Engraulis mordax
 Trachurus symmetricus
 Scomber japonicus
 Sardinops sagax
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2. Forage reduction – disturbance and shading of SAV and resulting reduction in SAV 
density and abundance, and related primary production. Designated EFH will experience 
temporary, episodic, and enduring declines in forage or prey communities. 
 

3. Migration and passage - Designated salmon EFH will experience enduring incremental 
diminishment of safe migration. As mentioned in Section 2.4 above, in the marine 
nearshore, there is substantial evidence that OWS impede the nearshore movements of 
juvenile salmonids. 
 

4. Shoreline armoring projects will reduce available nearshore habitat - Reduction in quality 
of nearshore habitat through removal of riparian vegetation and resulting reduction of 
allochthonous input to the nearshore. Armoring also degrades sediment conditions, forage 
base, and access to shallow water waterward of the structures. Furthermore, access to 
forage and shallow water habitat upland of the structures is prevented during high tides.  

 
The chronic, episodic, and enduring diminishments of EFH created by nearshore in water and 
overwater structures to water quality, migration areas, shallow water habitat, forage base, and SAV 
has and will continue to incrementally degrade the function of EFH. The effects further constrain 
the carrying capacity for life stages (larval and juvenile) for multiple species within the action area. 
 
3.3 Essential Fish Habitat Conservation Recommendations 
 
Fully implementing these EFH Conservation Recommendations (CRs) would protect, by avoiding 
or minimizing the adverse effects described in Section 3.2, above.  
 

1. Adhere to the work window of July 15 to February 15. 
 

2. Utilize vibratory pile driving whenever sediment conditions allow. 
 

3. Utilize sound attenuation measure(s) (double walled piled, wooden block, bubble curtain, 
etc.) for all steel impact pile driving activities to keep source sound levels below the 
following thresholds at 10 meters distance.  

 
4. Comply with Washington state water quality standards by conducting water quality 

monitoring during dredging activities. At point of compliance (per state permit), turbidity 
levels shall not exceed 5 NTUs more than background turbidity when the background 
turbidity is 50 NTUs or less, or there shall not be more than a 10 percent increase in 
turbidity when the background turbidity is more than 50 NTUs.  

 
5. Dredge in a manner that minimizes spillage of excess sediments from the bucket.  

 
6. To minimize incidental take from suspending sediment during structure removal and 

construction, implement the best management practices and conservation measures and 
employ a suspended sediment (turbidity) monitoring plan.  
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3.4 Statutory Response Requirement  
 
As required by section 305(b)(4)(B) of the MSA, the USACE must provide a detailed response in 
writing to NMFS within 30 days after receiving these EFH CRs. Such a response must be provided 
at least 10 days prior to final approval of the action if the response is inconsistent with any of 
NMFS’ EFH CRs unless NMFS and the federal agency have agreed to use alternative timeframes 
for the Federal agency response. The response must include a description of measures proposed 
by the agency for avoiding, mitigating, or offsetting the impact of the activity on EFH. In the case 
of a response that is inconsistent with the CRs, the federal agency must explain its reasons for not 
following the recommendations, including the scientific justification for any disagreements with 
NMFS over the anticipated effects of the action and the measures needed to avoid, minimize, 
mitigate, or offset such effects (50 CFR 600.920(k)(1)). 
 
In response to increased oversight of overall EFH program effectiveness by the Office of 
Management and Budget, NMFS established a quarterly reporting requirement to determine how 
many CRs are provided as part of each EFH consultation and how many are adopted by the action 
agency. Therefore, we ask that in your statutory reply to the EFH portion of this consultation, you 
clearly identify the number of CRs accepted. 
 
3.5 Supplemental Consultation 
 
The USACE must reinitiate EFH consultation with NMFS if the proposed action is substantially 
revised in a way that may adversely affect EFH, or if new information becomes available that 
affects the basis for NMFS’ EFH CRs (50 CFR 600.920(l)). 
 
 
4. DATA QUALITY ACT DOCUMENTATION AND PRE-DISSEMINATION REVIEW 
 
The Data Quality Act (DQA) specifies three components contributing to the quality of a 
document. They are utility, integrity, and objectivity. This section of the Opinion addresses these 
DQA components, documents compliance with the DQA, and certifies that this Opinion has 
undergone pre-dissemination review. 
 
4.1 Utility 
 
Utility principally refers to ensuring that the information contained in this consultation is helpful, 
serviceable, and beneficial to the intended users. The intended users of this Opinion is the 
USACE. Other interested users could include permit applicants, citizens of affected areas, and 
other parties interested in the conservation of the affected ESUs/DPS. Individual copies of this 
Opinion were provided to the USACE. The document will be available within two weeks at the 
NOAA Library Institutional Repository [https://repository.library.noaa.gov/welcome]. The 
format and naming adheres to conventional standards for style. 
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4.2 Integrity 
 
This consultation was completed on a computer system managed by NMFS in accordance with 
relevant information technology security policies and standards set out in Appendix III, ‘Security 
of Automated Information Resources,’ Office of Management and Budget Circular A-130; the 
Computer Security Act; and the Government Information Security Reform Act. 
 
4.3 Objectivity 
 
Information Product Category: Natural Resource Plan 
 
Standards: This consultation and supporting documents are clear, concise, complete, and 
unbiased; and were developed using commonly accepted scientific research methods. They 
adhere to published standards including the NMFS ESA Consultation Handbook, ESA 
regulations, 50 CFR 402.01 et seq., and the MSA implementing regulations regarding EFH, 50 
CFR 600. 
 
Best Available Information: This consultation and supporting documents use the best available 
information, as referenced in the References section. The analyses in this Opinion and the EFH 
consultation, contain more background on information sources and quality. 

 
Referencing: All supporting materials, information, data and analyses are properly referenced, 
consistent with standard scientific referencing style. 

 
Review Process: This consultation was drafted by NMFS staff with training in ESA and MSA 
implementation, and reviewed in accordance with West Coast Region ESA quality control and 
assurance processes. 
  




